Tongress of the United States
Washington, BE 20515

September 20, 2016
Dear Secretary Burwell,

We write in response to the Request for Information (RFI) published by the Departments of
Health and Human Services, Labor, and Treasury (Departments) regarding the Affordable Care
Act’s (ACA) contraception coverage benefit. As Members of Congress and strong supporters of
efforts to increase access to affordable birth control, we believe that the legislative history of the
ACA makes clear that the law’s contraceptive coverage benefit, and the current accommodation,
advance Congress’s goal of promoting public health and equality for women.!”

The legislative history of the ACA clearly demonstrates that Congress viewed the provisions for
women’s preventive care benefits and services, including contraceptive coverage, as critical to
fulfilling Congress’s goals of ensuring complete coverage of preventive care, better health for
women, women’s equality in the workplace, and ending discrimination against women in health
care, As such, Congress adopted the Women’s Health Amendment, proposed by Senator Barbara
Mikulski, which included critically important preventive services for women in the ACA,

In crafting the ACA, Congress took a comprehensive approach to improving access to heaith
care for women. The goal was to fill gaps in women’s existing preventive services by expanding
access to a broader array of preventive benefits at little or no cost to women, Congtess
understood that cost-free preventive health care services for women, including contraceptior,
would decrease maternal mortality, reduce unintended pregnancies and pregnancy related
complications, and also protect children’s health and well-being by ensuring that women become
pregnant when they are healthy and able to care for their child."”) Congress recogmzed that
“Iw]omen are more likely than men to neglect care or treatment because of cost.”™ The high

- out-of-pocket costs for health care, especially reproductive health care, resulted in many women
not having access to necessary services."” The Women’s Health Amendment therefore required
that group health plans include preventive health care services for women without cost-sharing,
so that women and men would have equal access to the full range of health care services for their
specific health needs, including contraception,™

The benefits afforded in the ACA are based on the Institute of Medicine (IOM) evaluation and
recommendations that the full range of women’s plcventlvc services, 1nclud111% contraceptive
methods and counseling, were necessary for women’s health and well-bemg IOM found that

M A significant ]Jropm‘fir)n of the Membsrs of Congress submifting this RFT aiso outtined substantially similar arguments in an amicis brief submitted to the 1.5,
Supreme Court in support of birth control policy. See Biief of 123 Members of the United States Congress as Amici Curiae Tn Support of Respondents, Zubik ».
Burwell, 136 8.Ct. 1557 (2016) (Nos. 14-1418, 14-1453, 14-1505, 15-35, 15-103, 15 119, 15-191), at

hittps:/Awww. franken.senate.gov/files/docs/1 50217 AmicusBrisf.pdf.

2] See, e.g., 155 Cong. REC. §12026 (daily ed. Dec. 1, 2009) {statement ol Sen. Mlkulslu) {“We know early delection saves lives, curtails the expansion ol disease,
and, in the long tun, saves money,"); id, at 812052 (statement of Sen. Franken) (*“These screenings catch potential probleis such as cancer as eatly ag pessible. .

For example, cervical cancer screenings every 3 to 5 years could prevent four out of every five cases of invasive cancer,”),
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Frcventive care because of the costs of copays and limiled access. Ju fact, more than haif of women delay or avoid prevenlive care because ol its cost.”).

“l See Coverage ol Certain Preventive Services Under the Alfordable Care Act, 78 Fed. Reg, at 19,887,

 Sge Clinical Preventive Services for Women: Closing the Gaps {JOM Repori).

FRINTED ON RECYCLED FAFER



the high cost of contraception meant that women often decided not to use those services or had to
rely on less effective methods, because “even moderate copayments for preventive services” can
“deter patients from receiving those services.” IOM advised that the elimination of cost-sharing
for these contraceptive benefits for women would increase the use of more effective methods and
ensure more consistent use which improves women’s health outcomes. Based on JIOM’s review
and recommendations, the Departments ultimately recommended coverage of the full range of
contraceptive methods approved by the U.S. Food and Drug Administration, effectuating
Congress’s intent to provide affordable coverage for contraceptive benefits and services to
advance women’s health.

The ACA and its Implementing Regulations are Fulfilling Congress’s Goal of Improving
Women’s Health

Since the passage of the ACA, inequities in health care for women have been declining. The
ACA improved access to health care coverage for an estimated 65 million women with pre-
existing conditions,”? and, as of June 2016, over 55 million women are benefiting from
preventive services with no out-of-pocket cost.”

A critical component of this improvement in women’s health care is cost-free contraceptive
coverage, which has resulted in dramatic savings for millions of women. According to a study
published in the journal Health Affairs, ““[blefore the [requirement’s] implementation, out-of-
pocket expenses for contraceptives for women using them represented a significant portion (30-
44 percent) of these women’s total out-of-pocket health care spending. ™ After the law’s
implementation, the median out-of-pocket per prescription cost dropped to zero for almost all
contraceptives, suggesting that the majority of women no longer faced out-of-pocket costs for
contraception—-as intended by the ACA. The study showed an estimated savings of $255
annually per person in out-of-pocket costs for oral contraceptives. In addition, the ACA has
eliminated the high up-front costs of long-acting reversible contraceptive methods, which
previously may have deterred women from using them. These figures show that the ACA has
been successful in reducing the cost of contraception for women and highlight the critical
importance of protecting access for future generations.

The ACA and its Implementing Regulations Appropriately Balance the Need to Ensﬁre
Cost-Free Coverage for Women While Accommodating Religious Exercise

The original contraception accommodation was designed to permit eligible nonprofit religious
organizations to opt out of the coverage requirement on the basis of religious objections, while
ensuring that employees who do not share their employer’s religious beliefs about contraception
could still obtain coverage from their health insurance."” Under this accommodation, eligible
nonprofit organizations are not required to “contract, arrange, pay, or refer for contraceptive
coverage,” but plan participants and beneficiaries still receive coverage without cost-sharing. It

17 See Adelle Simmons, Katherine Warren, & Kellyann MeClain, ASPE issue Brief, The Affordable Care Act: Advancing the Health of Women and Children 1 (Jan,
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represents a balance of Congress’ intent, in women receiving seamless preventive benefits and
services, while also allowing certain organizations to forgo their duties under the law.

A recent study conducted by the Kaiser Family Foundation estimated that as many as 1 in 10
large nonprofits with more than 1,000 employees have elected and used the religious
accommodation.!'!! The expansion of the religious accommodation to include for-profit
employers increases the number of women who must rely on it fo ensure coverage they are
guaranteed under the ACA. The government must thus have a functional system to ensure that
women employees from these businesses have access to the contraceptive services that Congress
intended. In our view, this statutory and regulatory scheme represents the least restrictive means
of furthering the government’s compelling fnterests in women’s health and in combating
discrimination by ensuring that women still have access to this cost-free coverage, while
protecting employers’ rights to religious freedom.

Some have proposed that women whose employers will not provide contraceptive coverage
obtain such coverage through government programs or that the responsibility be shifted from the
employer and the federal government to the women employees. Such a proposal would leave
women without the seamless access to coverage Congress intended. The ACA requires coverage
of preventive services through the existing employer-based system of health insurance “so that
women face mimimal logistical and administrative obstacles.”!'? Requiring women “to take steps
to learn about, and to sign up for, a new health benefit” would impede women’s receipt of
benefits, countering Congress’s intent.["®! The Departments specifically explained that
“[c]onsistent with the statutory objective of promoting access to contraceptive coverage and
other preventive services without cost sharing, plan beneficiaries and enrollees should not be
required to incur additional costs—financial or otherwise—to receive access and thus should not
be required to enroll in new programs or to surmount other hurdles to receive access to
coverage.”[m We agree.

The unavailability or inadequacy of contraceptive coverage not only fails to promote women’s
health but also creates a two-tiered system, one for women and one for everyone else that “places
women in the workforce at a disadvantage compared to their male co-workers. "] Such
proposals would require women take additional steps and potentially incur greater expense, to
obtain an important part of their coverage elsewhere, when their male counterparts are not
required to take such steps to obtain the full coverage mandated for them—the very result that
the ACA was intended to prevent.

In light of the Supreme Court's decision in Zubik v. Burwell to vacate and remand cases
challenging the accommodation to the courts of appeals,'®! we appreciate the Departments’
efforts to seek input on the question of whether or how to alter the accommodation. However, in
our view, the current accommodation not only accurately represents Congress’s clear intent to

% See Laurie Sobel, Mafthew Rae & Alina Salganicoff, Kaiser Family Found., Data Note: Are Nonprofits Reguesting an Accommodation jor Contraceptive
Coverage? 2 (Dec, 2015}
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provide for contraceptive coverage in the ACA, but also appropriately balances the need to
ensure women’s access to birth control while protecting employers’ rights to religious freedom.
We, the undersigned, strongly support the accommodation in its current form and urge the
Departments not to modify the policy. |

Sincerely,













Signers
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Louise Slaughter

Jerrold Nadler

Diana DeGette

Filemon Vela, Ir.

Suzanne Bonamici James P. McGovern
Donald S. Beyer, Jr. Ted W. Lieu Elizabeth H. Esty
John Yarmuth Dina Titus Joseph P. Kennedy, III
Mark Pocan William R. Keating Suzan Del Bene
John Lewis Anna G. Eshoo Norma Torres
Mike Thompson Michelle Lujan Grisham Kathy Castor
Robert A. Brady Alan Lowenthal Bonnie Watson Coleman
Eric Swalwell Debbie Dingell Patrick Murphy
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Chellie Pingree Danny K. Davis Marcy Kaptur
José E. Serrano Lois Capps Elijah E. Cuminings
David N. Ciciline Henry C. “Hank” Johnson Rubén Hinojosa
Sheila Jackson Lee Betty McCollum Barbara Lee
Keith Ellison Jerry McNerney Adam Smith
Jan Schakowsky Nita M. Lowey Al Green
Lloyd Doggett Carolyn B. Maloney Doris Matsui
Peter Welch Alcee E. Hastings Yvette D. Clarke
Linda T. Sanchez

Peter J. Visclosky

John Conyers, Jr.

Marcia L. Fudge

Kurt Schrader

Adam B. Schiff

Lucille Roybal-Allard

Judy Chu Luis V. Gutiérrez
Steve Cohen Gene Green Louise M. Slaughter
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Niki Tsongas

Frederica S. Wilson Katherine M. Clark
Michael M. Honda Chris Van Hollen Grace F. Napolitano
Jared Huffman Hakeem Jeffries Juan Vargas
Ami Bera Krysten Sinema Raul M. Grijalva
Sean Patrick Maloney Tony Céardenas Mark Takano
Joseph Crowley Tim Ryan ~ Ed Perlmutter
Zoe Lofgren Jim Himes Bill Foster
Pete Aguilar Loretta Sanchez Brenda L. Lawrence
Sam Farr Scott Peters Earl Blumenauer
Lois Frankel Jim McDermott Julia Brownley
Jared Polis Sander M. Levin Xavier Becerra
Debbie Wasserman Schultz James E. Clyburn David Price
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Eliot L. Engel

Eleanor Holmes Norton

Eddie Bernice Johnson Gerald E. Connolly
Mike Quigley Jackie Speier
Steve lsrael Rosa L DelLauro
André Carson Wm. Lacy Clay
Ted Deutch Frank Pallone, Jr,
John P. Sarbanes Alma Adams
Donna F. Edwards Ron Kind
Brad Sherman Charles B. Rangel
Nydia N. Velazquez Karen Bass

Paul D. Tonko




