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INTEREST OF THE AMICI CURIAE

Some amici voted against the Defense of Marriage Act (“DOMA”),
Pub. L. No. 104-199, 110 Stat. 2419 (Sept. 21, 1996), while others voted for
it; still others were not in Congress when DOMA was enacted. But all be-
lieve, today, that Section 3 of DOMA, which defines marriage for all feder-
al purposes as “only a legal union between one man and one woman,” lacks
a rational relationship to any legitimate federal purpose and accordingly is
unconstitutional.!

Having concluded that Section 3 fails to fulfill the equal protection
component of the Fifth Amendment, amici wish to share their unique
perspective on why this i1s so. Amici also wish to make clear that the Bi-
partisan Legal Advisory Group (“BLAG”), which has intervened in this
case to defend Section 3’s constitutionality, does not speak for a unanim-
ous House on this issue. While Speaker Boehner has the authority to di-
rect the defense of DOMA by virtue of the divided 3-2 vote of the BLAG,
many Members believe that Section 3 of DOMA violates the Constitution

and should be struck down.

1 At the direction of the Clerk’s office, a full list of the 133 Members of
the U.S. House of Representatives participating as amici appears on the
reverse of the cover to this brief. All parties have consented to the filing of
this brief. No counsel to any party to this lawsuit authored this brief in
whole or in part, nor did any party, party’s counsel, or other person contri-
bute money to fund the preparation or submission of this brief.

1



INTRODUCTION AND SUMMARY OF ARGUMENT

When Congress enacted DOMA in 1996, gay and lesbian couples
could not marry anywhere in the world. Bowers v. Hardwick, 478 U.S. 186
(1986), was still good law, inviting discrimination as a means of expressing
moral disapproval of lesbians and gay men.? In this atmosphere, many
were reluctant to speak openly about themselves or their families. This
understandable reticence permitted false stereotypes and reflexive bias to
dominate the public and congressional debate about allowing same-sex
couples to marry.

DOMA’s proponents capitalized on this, portraying the possibility of
same-sex couples joining in marriage as a concerted attack by “homosexual
extremists” on heterosexual marriage and exhorting Congress to act quick-
ly to preempt this possibility. See, e.g., 142 Cong. Rec. H7275 (daily ed. Ju-
ly 11, 1996) (statement of Rep. Barr) (stating that marriage is “under di-
rect assault by homosexual extremists all across this country”); id. at
H7443 (statement of Rep. Largent) (“There is ... a radical element, a ho-

mosexual agenda that wants to redefine what marriage i1s.”). While some

2 The Judiciary Committee relied on Bowers as support for DOMA. See
H.R. Rep. 104-664, 1996 U.S.C.C.A.N. 2905, at *16 n.54 (July 9, 1996) (de-
scribing Bowers as permitting, as a rational government interest, the “pre-
sumed belief of a majority ... that homosexual sodomy is immoral and
unacceptable”).



Members fought for rational consideration of the issues,? Congress passed
DOMA without examining its impact on any of the thousand-plus federal
laws that take marital status into account or hearing from child welfare or
family law experts. Nor did Congress pause to examine why the federal
government traditionally has respected state marriages for purposes of
federal law despite the non-trivial differences in state marriage laws over
this Nation’s history before rupturing this longstanding federalist practice.

Congress did not “procee[d] with caution” as BLAG now suggests
(BLAG Br. 39), but acted hastily, and in a manner that reflects the reality
that, as a historically disfavored minority, gay men and lesbians have of-
ten been targeted for harm based on stereotypes, bias, and the unfortunate
desire to create partisan wedge issues for political gain.

Amici agree with the Department of Justice (“DOJ”) that laws like
DOMA that disadvantage lesbians and gay men warrant heightened judi-
cial review, and that DOMA cannot survive such review. See Superseding
Br. for U.S. Dep’t of Health & Human Servs. et al., Gill v. OPM, No. 10-cv-
2204, at 3-4 (1st Cir. Sept. 22, 2011). Amici agree with DOdJ that lesbians

and gay men are the type of minority group that warrants the protection

3 See, e.g., HR. Rep. 104-664, at 42 (dissenting views) (“In a rational leg-
islative atmosphere . . . committees of the Congress would be holding hear-
ings on the various aspects of this so that we would not have to use ignor-
ance as an excuse for haste.”).



that heightened judicial review provides, and illustrate below that this
group lacks sufficient political power to obtain equality through the demo-
cratic process alone.

But the Fifth Amendment’s equal protection guarantee renders Sec-
tion 3 invalid under any judicial standard. The driving force behind this
law was the desire to disapprove and disadvantage gay and lesbian
couples, which is not a legitimate federal interest. There certainly was no
need to change the law to include heterosexual couples; the federal gov-
ernment recognizes their marriages regardless of DOMA. Unlike most acts
of Congress, which are presumed valid and appropriately given judicial de-
ference, DOMA was not the rational result of impartial lawmaking.

In 1996, Congress relied on implausible assertions about potential
harms that might flow from allowing same-sex couples to marry, but the
question for Congress is not whether to allow such marriages. In our con-
stitutional system, that decision belongs to the States, six of which and the
District of Columbia now allow gay and lesbian couples to marry. An esti-
mated 132,000 gay and lesbian couples have done so. See Press Release,
U.S. Census Bureau, Census Bureau Releases Estimates of Same-Sex
Married Couples (Sept. 27, 2011), available at http://tinyurl.com/43qub56t.

DOMA harms these couples, their families, and the States that now

allow them to marry; that harm was hypothetical fifteen years ago, but it



1s very real today. As a result—and as more Americans have come to know
a lesbian or gay relative, friend, or colleague—public opinion has shifted
dramatically. While nearly seventy-five percent of the public opposed mar-
riage for same-sex couples when Congress enacted DOMA, a majority of
Americans now support it. Amici are part of the communities we
represent, and our understanding reflects the same arc of experience,
making clear what should have been apparent in 1996: the refusal to rec-
ognize the legal marriages of a category of our citizens serves no legitimate
federal interest. Put simply, DOMA is one of those laws enacted when
“times . .. blind[ed] us to certain truths,” but that “later generations can
see ... 1n fact serve only to oppress.” Lawrence v. Texas, 539 U.S. 558, 579
(2003). DOMA was not constitutional in 1996; it is not constitutional now.
ARGUMENT
I. CONGRESS’S TREATMENT OF LESBIANS AND GAY MEN

CONFIRMS THAT LAWS TARGETING THIS GROUP
WARRANT HEIGHTENED JUDICIAL REVIEW.

Amici agree with DOJ that laws that single out lesbians and gay
men should be reviewed under heightened scrutiny. Although DOJ amply
demonstrates why heightened review is necessary, amici elaborate upon
the lack of political power of this identifiable minority group. Congress has
recognized over time that sexual orientation is not a characteristic that

bears on one’s “ability to perform or contribute to society.” City of Cleburne



v. Cleburne Living Ctr., 473 U.S. 432, 441 (1985).* Nevertheless, gay men
and lesbians have been unable to obtain basic protections routinely af-
forded others or to prevent hostile legislation on matters that significantly
and directly impact their lives.

BLAG argues that the courts should leave lesbian and gay Ameri-
cans to the mercy of the democratic process. BLAG Br. 8. But Congress al-
ready has acted to prevent federal recognition of their lawful marriages.
All persons are entitled to seek equal protection of the law through the
courts and where, as here, an identifiable minority has not received favor-
able attention from lawmakers and has been targeted repeatedly for harm,
heightened judicial review is warranted.

e DOMA demonstrates that lesbians and gay men cannot

prevent even de jure discrimination. Gay men and lesbians were una-

4 For example, hearings and debate over legislation to extend protection
from employment discrimination to gay and lesbian Americans have
shown that sexual orientation “has no relation to ability in the workplace.”
Employment Non-Discrimination: Hearing Before the S. Comm. on Health,
Education, Labor and Pensions, 111th Cong. (Nov. 5, 2009) (testimony of
Helen Norton, Assoc. Professor of Law, Univ. of Colo. School of Law). Con-
gress’s debate over the repeal of the “Don’t Ask, Don’t Tell” (“DADT”) poli-
cy similarly confirmed that sexual orientation does not predict one’s ability
to serve the country with valor and courage. See, e.g., Testimony Relating
to the “Don’t Ask, Don’t Tell” Policy: Hearing Before S. Comm. on Armed
Services, 111th Cong., at 5 (Mar. 18, 2010) (statement of Sen. John
McCain) (“[DADT] has allowed many gay and lesbian Americans to serve
their country. I honor their service. I honor their sacrifices, and I honor
them.”).



ble to prevent enactment of DOMA, a law that is remarkable in both its
dramatic departure from Congress’s previous respect for state marriage
determinations and in its facially invidious discrimination against this
identifiable minority group. While repeal bills have now been introduced
in both Chambers of Congress, some Members who support repeal have
been told that they “do so at their own peril” and targeted for aggressive
opposition. See, e.g., Nat'l Org. for Marriage, Will Pro-Gay Marriage Mil-
lionaires Divide and Conquer the GOP (Sept. 27, 2011), available at
http://tinyurl.com/3t2ddf4. These are not idle threats; those opposed to
protections for gay men and lesbians have successfully mounted well-
funded political campaigns to punish those who have safeguarded the
rights of this group or to prevent or reverse legal gains.> Gay men and les-
bians have lacked the political power to counteract this organized opposi-
tion, which unquestionably impairs their ability to obtain the consistent

and favorable attention of lawmakers.

5 For example, national organizations spent nearly $1 million to unseat
three Iowa Supreme Court justices who came up for retention following
the Iowa Supreme Court’s unanimous ruling that the Iowa constitution
required that State to allow lesbian and gay couples to marry. See, e.g.,
David Pitt and Michael Crumb, 3 lowa justices ousted, rulings likely
slowed, Wash. Post (Nov. 3, 2010), available at http://tinyurl.com/5u2zlbo.
The National Organization for Marriage claimed that it “was the largest
single donor to the effort, giving roughly $600,000,” and stated that the
non-retention vote would “send shockwaves through the political estab-
lishment.” See http://tinyurl.com/5sk8qyn.
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Moreover, in their efforts to first prevent and now repeal DOMA, gay
men and lesbians have not received due consideration from Congress. In
1996, DOMA’s proponents refused to grapple with the relevant issues, and
though the district court acknowledged this failure (Gill v. OPM, 699 F.
Supp. 2d 374, 379 (D. Mass. 2010)), the House still has not re-examined
the law’s validity. See Defending Marriage: Hearing Before Subcomm. on
the Constitution of H. Comm. on the Judiciary, 112th Cong., at 6 (Apr. 15,
2011) (statement of Rep. Nadler). In fact, in the fifteen years since DO-
MA’s passage, only one hearing has considered possible repeal. See The
Respect for Marriage Act: Assessing the Impact of DOMA on American
Families: Hearing Before S. Comm. on the Judiciary, 112th Cong. (July 20,
2011). In this same time period, however, Congress held at least ten hear-
ings dedicated to preventing marriage equality for gay and lesbian

couples.b

6  Defending Marriage: Hearing Before Subcomm. on the Constitution of
H. Comm. on the Judiciary, 112th Cong. (Apr. 15, 2011); An Examination
of the Constitutional Amendment on Marriage: Hearing Before Subcomm.
on the Constitution, Civil Rights & Property Rights of S. Comm. on the Ju-
diciary, 109th Cong. (Oct. 20, 2005); Limiting Federal Court Jurisdiction
to Protect Marriage for the States: Hearing Before Subcomm. on the Consti-
tution of H. Comm. on the Judiciary, 108th Cong. (June 24, 2004); Preseruv-
ing Traditional Marriage: A View from the States: Hearing Before S.
Comm. on the Judiciary, 108th Cong. (June 22, 2004); The Federal Mar-
riage Amendment (The Musgrave Amendment): Hearing Before Subcomm.
on the Constitution of H. Comm. on the Judiciary, 108th Cong. (May 13,
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e Lesbians and gay men have been unable to obtain basic
protection from discrimination. While frequently finding themselves
the target of negative attention, gay men and lesbians have not obtained
similar positive attention or been able to obtain desired legislative out-
comes. For example, efforts to obtain protection from discrimination in the
critical areas of housing, employment, public accommodation, public edu-
cation, and federally-funded programs have failed. Those efforts started in
1977, with introduction of a bill to amend the Civil Rights Act of 1964 and
Fair Housing Act. See H.R. 8269, 95th Cong. (1977). That bill was re-
introduced in every Congress over the next twenty years, but never re-
ceived broad support. A more targeted approach that focuses on protecting

gay men and lesbians just from employment discrimination has not yet

2004); Legal Threats to Traditional Marriage: Implications for Public Poli-
cy: Hearing Before Subcomm. on the Constitution of H. Comm. on the Judi-
ciary, 108th Cong. (Apr. 22, 2004); The Defense of Marriage Act: Hearing
Before Subcomm. on the Constitution of H. Comm. on the Judiciary, 108th
Cong. (Mar. 30, 2004); Judicial Activism vs. Democracy: What Are the Na-
tional Implications of the Massachusetts Goodridge Decision and the Judi-
cial Invalidation of Traditional Marriage Laws?: Hearing Before Sub-
comm. on the Constitution, Civil Rights & Property Rights of S. Comm. on
the Judiciary, 108th Cong. (Mar. 3, 2004); Ensuring the Continuity of the
United States Government: A Proposed Constitutional Amendment to
Guarantee a Functioning Congress: Hearing Before Subcomm. on the Con-
stitution, Civil Rights & Property Rights of S. Comm. on the Judiciary,
108th Cong. (Jan. 27, 2004); What is Needed to Defend the Bipartisan De-
fense of Marriage Act of 1996¢: Hearing Before Subcomm. on the Constitu-
tion, Civil Rights & Property Rights of S. Comm. on the Judiciary, 108th
Cong. (Sept. 4, 2003).



passed Congress despite the fact that 89% of Americans believe that such
protection should exist. Gay and Lesbian Rights, Gallup, 2008, available
at http://tinyurl.com/278saqd. The Employment Non-Discrimination Act
(*“ENDA”), which would provide that protection, has been introduced in
nine of the last ten Congresses. See, e.g., H.R. 1397, 112th Cong. (2011);
S.R. 811, 112th Cong. (2011). It has been passed by the House just once
(H.R. 3685, 110th Cong. (2007); 153 Cong. Rec. H13,252 (daily ed. Nov. 7,
2007) (recorded vote)), and has never passed in the Senate.

» Hard-fought legislative advances remain the exception, not
the rule, and do not signal political power. It was not until 2009—
more than ten years after the torture and murder of Matthew Shepherd
brought sympathetic attention to the problem of anti-gay violence—that
supporters of a bill that includes lesbian, gay, and transgender people in
federal hate crimes legislation had sufficient votes to pass that bill. De-
spite congressional findings that gay men and lesbians are among the
most frequent victims of reported hate crimes,” there still was insufficient
support to ensure passage as a stand-alone measure; supporters had to at-

tach hate crimes legislation to a must-pass defense bill. See Matthew She-

7 See H.R. Rep. 111-86, at 9-10 (2009) (“According to 2007 FBI statistics,
hate crimes based on the victim’s sexual orientation ... constituted the
third highest category reported—1,265 incidents, or one-sixth of all re-
ported hate crimes.”).
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pard and James Byrd, Jr. Hate Crimes Prevention Act, Rider to the Na-
tional Defense Authorization Act for Fiscal Year 2010, H.R. 2647, Pub. L.
No. 111-84 (2009). Even then, the effort to include protections for the gay
community met substantial opposition.8

Congress’s “Don’t Ask, Don’t Tell” (“DADT”) policy resulted in the
discharge of more than 13,000 service men and women from the military.
See Dep’t of Defense, Report of the Comprehensive Review of the Issues
Associated with a Repeal of “Don’t Ask, Don’t Tell,” at 23 (Nov. 30, 2010),
available at http://tinyurl.com/3by3olg. The policy cost the federal govern-
ment between $190.5 and $363.8 million dollars in recruiting and training
costs related to these discharges. See USA Today, Report: ‘Don’t Ask, Don't
Tell’ costs $363M (Feb. 14, 2006), available at http://tinyurl.com/3zyvztv.
Yet Congress authorized the repeal of DADT in a lame-duck session just
last year, and only after two federal courts had already declared the policy
unconstitutional. See Log Cabin Republicans v. United States, 716 F.
Supp. 2d 884 (C.D. Cal. 2010); Witt v. Dep’t of Air Force, 527 F.3d 806 (9th
Cir. 2008). Elimination of this discriminatory policy hardly illustrates af-

firmative political power, particularly given that the majority of Ameri-

8 For example, Representative Virginia Foxx stated on the House floor
that characterizing Matthew Shepard’s murder as a hate crime was a
“hoax” used to gain support for inclusive hate crimes legislation, thereby
denying the legitimacy of anti-gay violence. See 155 Cong. Rec. H4934
(daily ed. Apr. 29, 2009) (statement of Rep. Foxx).
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cans favored repeal long before it was achieved. See Lymari Morales, In
U.S., 67% Support Repealing “Don’t Ask, Don’t Tell”, Gallup, Dec. 9, 2010,
available at http://tinyurl.com/2abb22]1 (since 2005, more than 60% of
Americans favored allowing gay men and lesbians to serve openly in the
military).

Limited legislative success, matched against a pervasive history of
discrimination, confirms the need for a more exacting standard of review
for laws that single out lesbians and gay men for unfavorable treatment.
Amici urge the Court to confirm that sexual orientation is not a presump-
tively valid ground upon which to legislate and thus triggers heightened
judicial review.

II. SECTION 3 IS UNCONSTITUTIONAL.

BLAG argues that DOMA 1is a routine “line-drawing exercise[]” that
is “virtually unreviewable” by the courts. BLAG Br. 35 (internal quotation
marks omitted). But a judicial determination that heightened scrutiny
does not apply “does not leave [the disadvantaged class] entirely unpro-
tected from invidious discrimination.” City of Cleburne, 473 U.S. at 446.

Striving to portray DOMA as a benign definitional measure, BLAG
fails to acknowledge that Congress explicitly sought through DOMA to ex-
press moral disapproval of lesbians, gay men, and their relationships; and

that a clear aim and effect of the law was to disadvantage this class of citi-
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zens. See, e.g., H.R. Rep. 104-664, at 15-16 (express purpose of DOMA was
to “honor a collective moral judgment” reflecting “moral disapproval of
homosexuality”); see also, e.g., 142 Cong. Rec. H7498 (daily ed. July 12,
1996) (statement of Rep. Hyde) (“[M]ost people do not approve of homo-
sexual conduct ... and they express their disapprobation through the
law.”). This purpose, which was cited repeatedly in the official House Re-
port and during floor debate, unquestionably dominated Congress’s con-
sideration of DOMA. It is also the only rationale for the law that actually
finds support in logic, as DOMA in fact accomplishes what some in Con-
gress in 1996 regrettably sought to do: it places a stamp of disapproval on
gay men, lesbians, and their families. H.R. Rep. 104-664, at 15-16.

This fact not only warrants judicial suspicion, it proves fatal to the
law: “Moral disapproval of [homosexuals], like a bare desire to harm the
group, 1s an interest that is insufficient to satisfy rational basis review un-
der the Equal Protection Clause.” Lawrence, 539 U.S. at 582; see also U.S.
Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1972) (explaining that “a pur-
pose to discriminate against [a politically unpopular group] cannot, in and
of itself and without reference to some independent considerations in the
public interest,” support the constitutionality of a law). Because the blan-
ket refusal to recognize married same-sex couples for all federal purposes

does not rationally serve any legitimate federal interest, but only advances
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the illegitimate desire to disapprove and disadvantage gay and lesbian
couples, Section 3 is unconstitutional.

A. Section 3 is not the rational result of impartial lawmak-

ing and violates our constitutional commitment to neu-

trality of the law where the rights of citizens are at
stake.

The fact that same-sex couples had been excluded in the past from
marriage, and therefore from federal responsibilities and rights that hinge
on marriage, cannot itself justify their continued exclusion. See, e.g., Wil-
liams v. Illinois, 399 U.S. 235, 239-40 (1970) (the equal protection guaran-
tee imposes a “need to be open to reassessment” as “neither the antiquity
of a practice nor the fact of steadfast legislative and judicial adherence to
it through the centuries insulates it from constitutional attack”). A mere
desire to preserve a “traditional” (heterosexual) definition of marriage is
insufficient: the equal protection “commitment to the law’s neutrality
where the rights of persons are at stake” (Romer v. Evans, 517 U.S. 620,
623 (1996)) requires, instead, that there be “a correlation between the
classification and either the actual purpose of the statute or a legitimate
purpose that we may reasonably presume to have motivated an impartial
legislature” (U.S. R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 180-82 (1980) (Ste-

vens, J., concurring)). Section 3 fails this test.
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In passing DOMA, Congress did not intend to further the purposes
underlying the myriad federal laws and programs affected by it. In fact,
Congress deliberately rejected suggestions that it consider whether its re-
fusal to recognize married lesbian and gay couples would serve the federal
policy objectives reflected in the thousand-plus federal laws that take ma-
rital status into account. See, e.g., Markup Session, H.R. 3396, Subcomm.
on the Constitution of the H. Comm. on Judiciary, at 67-68 (May 30, 1996)
(statement of Rep. Frank) (“We have things here that are within the juris-
diction of the Social Security subcommittee ... we have bankruptcy . ...
there are significant responsibilities, as well as benefits involved. Let’s
look at them.”).

In the fifteen years since DOMA’s passage, Congress has considered
whether the exclusion of gay and lesbian couples serves a legitimate pro-
grammatic interest in only one specific context: the refusal to extend
health and survivor benefits to the partners of federal employees. There,
expert testimony established that excluding same-sex partners serves no
legitimate interest but, instead, “directly undermines the Federal Gov-
ernment’s ability to recruit and retain the nation’s best workers.” The Do-
mestic Partnership Benefits and Obligations Act of 2009: Hearing Before

the Subcomm. on Federal Workforce, Postal Service, & D.C. of the Comm.
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on Quersight and Gouvt Reform, 111th Cong. (July 8, 2009) (statement of
John Berry, Dir. of U.S. Office of Personnel Mgmt.) (hereinafter “Berry
Statement”), available at http://tinyurl.com/3r34xst.?

Judges similarly have concluded that excluding married gay and les-
bian couples fails to serve—and affirmatively undermines—any legitimate
programmatic goals. See, e.g., In re Levenson, 587 F.3d 925, 934 (9th Cir.
2009); In re Balas, No. 2:11-bk-17831-TD (Bankr. C.D. Cal. June 13, 2011).
Indeed, it is impossible to believe that any legitimate federal interest is ra-
tionally served by denying widowed Americans like plaintiff Dean Hara,
the widower of former Congressman Gerry Studds, the marriage-based So-
cial Security survivor benefits that help secure the wellbeing of our senior
citizens or the health insurance benefits that surviving spouses of federal
employees are otherwise assured. See Gill 2d Am. Compl. J 6.

Section 3 does not serve but affirmatively undercuts the interests
that Congress sought to advance in the laws and programs affected by

DOMA. Where Congress has allocated federal burdens or benefits based

9 Congress has not yet remedied even this specific exclusion of same-sex
partners, which only further demonstrates the lack of political power of
this minority group. The relevant Committees in both the House and Se-
nate reported favorably the Domestic Partnership Benefits and Obligations
Act of 2009, H.R. 2517 and S. 1102, 111th Cong. (2009), but no further ac-
tion was taken in either Chamber and this Congress has yet to revisit this
issue.
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on marital status, the decision to exclude an entire class of married citi-
zens 1s not the rational result of impartial lawmaking.
B. Section 3 undermines Congress’s legitimate interest in

respecting state marriages as a means of ensuring the
stability and welfare of American families.

Marriage i1s an important social and legal institution; among other
things, it increases the likelihood of stable relationships, which in turn
promotes the stability and productivity of adults, their children, and socie-
ty as a whole. But Section 3 does not enhance stability or security for any-
one. Six States and the District of Columbia have now determined that al-
lowing gay and lesbian couples to marry promotes the welfare of adults,
children, and their States. Section 3 represents an unprecedented attempt
by Congress to displace these determinations with its own policy judg-
ments. But Congress has no legitimate federal interest in doing so.

1. “Responsible procreation and childrearing” does

not justify discriminating against married gay and
lesbian couples and their children.

In 1996, DOMA’s supporters insisted that Congress’s exclusive in-
terest in marriage is “encouraging responsible procreation and child-
rearing,” and that limiting federal marriage-based rights to different-sex
couples is rational because of “the possibility of begetting children inhe-
rent in heterosexual unions.” H.R. Rep. 104-664, at 13-14. But it is not

plausible that denying federal marriage-based benefits to gay and lesbian
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couples who already are married, with many already raising children, ra-
tionally serves any such interest.

Section 3 does not strengthen the marriages of different-sex couples
or provide any benefit to their children. The benefits of marriage are
available to these families regardless of DOMA, and it is nonsensical to
claim that there is a rational connection between discriminating against
lesbian and gay couples and the marital or parenting behavior of different-
sex couples. Indeed, and as common-sense dictates, the trends in marriage
and divorce in the States that now allow same-sex couples to marry have
been unaffected. See, e.g., Laura Langbein & Mark A. Yost, Same-Sex
Marriage and Negative Externalities, 90 Soc. Sci. Q. 292, 305-306 (June 1,
2009) (“[L]aws permitting same-sex marriage or civil unions have no ad-
verse effect on marriage, divorce, and abortion rates, the percent of child-
ren born out of wedlock, or the percent of households with children under
18 headed by women.”).

BLAG mistakenly argues that rational basis review is satisfied so
long as married different-sex couples benefit from federal recognition. See
BLAG Br. 36. But Section 3 classifies married individuals in a manner
that favors some (different-sex) and disfavors others (same-sex); and it
does so not for the purpose of including heterosexual married couples (who

qualify regardless of DOMA), but to exclude married same-sex couples. It
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1s this exclusion—and the resulting harm to married same-sex couples—
that triggers equal protection concerns and that must rationally serve a
legitimate federal interest, which it fails to do. See, e.g., Moreno, 413 U.S.
at 534 (exclusion of “unrelated” households—not the inclusion of “re-
lated”—must rationally serve a legitimate federal interest).

Nor can the harm imposed by Section 3 be justified on the ground
that same-sex couples do not have “the same ability to produce unplanned
offspring” as different-sex couples. See BLAG Br. 49-50. Many married dif-
ferent-sex couples choose not to have children at all or, like many of their
same-sex counterparts, plan for their children through adoption or surro-
gacy, insemination, egg donation, or other methods of assisted reproduc-
tion. Denying any of these married different-sex couples federal marriage-
based benefits would not only be unwise as a matter of policy, it would also
implicate constitutional concerns if Congress sought to do so. See, e.g., Ei-
senstadt v. Baird, 405 U.S. 438, 453 (1972) (recognizing the individual
right to decide “whether to bear or beget a child”). Congress has never dis-
tinguished among married different-sex couples based on the desire or
ability to “produce unplanned offspring”; this is not a valid distinguishing
characteristic when it comes to married same-sex couples either. See, e.g.,

City of Cleburne, 473 U.S. at 448-49.
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2. Section 3 unjustifiably harms married gay and les-
bian couples and their children, undermining
Congress’s legitimate interest in respecting state-
sanctioned marriages.

Marriage encourages stable family relationships, fosters economic
interdependence and security for all household members, and can enhance
the financial and emotional wellbeing both of the adult partners and any
children they may have. Through their marriage laws, States create legal-
ly enforceable obligations of adults to each other and their dependents,
thus promoting economic and social stability that benefits particular indi-
viduals and society as a whole. See, e.g., Charlotte A. Schoenborn, Marital
Status and Health: United States, 1999-2002, Advance Data From Vital
and Health Statistics Report 351 (Dec. 15, 2004), available at http://tiny-
url.com/pfj75; Michael A. Wald, Same-Sex Couple Marriage: A Family Pol-
icy Perspective, 9 Va. J. Soc. Pol'y & L. 291, 301-304 (2001).

A litany of federal laws and programs use marital status to allocate
responsibilities and rights to married adults, regardless of whether they

have children,? confirming that Congress has a legitimate interest in res-

10 Social Security spousal survivor benefits, 42 U.S.C. § 7385s-3(d)(1), and
joint tax filing status, 26 U.S.C. § 6013, for example, are not limited to
spouses who have procreated. The Family and Medical Leave Act
(“FMLA”), 29 U.S.C. §§ 2601 et seq., recognizes that spouses care for one
another during times of illness, whether they have children or not; similar-
ly, the Federal Employee Compensation Act (“FECA”), 5 U.S.C. §§ 8101 et
seq., acknowledges the financial interdependence of spouses, regardless of
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pecting state marriages as a means of fostering stability and security for
spouses, as well as any children they may have. Section 3 clearly under-
mines this legitimate interest in marriage as a means of ensuring econom-
ic and health security for adults.

Section 3 also undermines legitimate child welfare interests by de-
nying the children of married gay and lesbian couples “the immeasurable
advantages that flow from the assurance of a stable family structure when
afforded equal recognition under federal law.” Gill, 699 F. Supp. 2d at 389
(internal quotation marks omitted). Section 3 deprives these children of
financial benefits that otherwise would accrue to their families, including,
for example, more favorable tax treatment or the ability to include all fam-
1ly members on a family health insurance plan. See No. Gill v. OPM, 1:09-
cv-10309, Dkts. 29-43, 45 (D. Mass., filed Nov. 17 & 19, 2009) (affidavits of
various married same-sex couples detailing the hardships imposed by
DOMA, including unfavorable tax treatment and exclusion from employ-
ment benefits such as health insurance, that have reduced family re-
sources). Children also suffer from harmful social stigma when the gov-

ernment treats their families as illegitimate and undesirable. See, e.g.,

the presence of children of the marriage, and provides spousal survivor-
ship benefits if a federal employee is killed on the job. And the bankruptcy
code permits an individual debtor and “such individual’s spouse” to file a
joint bankruptcy petition whether or not the couple has children. See 11
U.S.C. § 302(a).
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Amicus Curiae Br. of Am. Psychoanalytic Ass'n et al., Jackson v. D.C. Bd.
of Elections & Ethics, No. 10-CV-20, at 20 (D.C., filed Mar. 26, 2010).

Lesbians and gay men are raising children; DOMA cannot and does
not prevent that.'! Congress should maximize the stability and security of
these children, just as it does for children of married different-sex couples,
by recognizing and respecting their parents’ lawful marriages.

C. DOMA undercuts Congress’s legitimate interest in res-
pecting state sovereignty.

In 1996, DOMA'’s supporters claimed that it would promote federal-
1sm by protecting state sovereignty. But by supplanting state authority
and imposing a federally-dictated viewpoint on the States, Section 3 does
precisely the opposite. As some dissenting Members noted at the time,
DOMA’s supporters “are not at all interested in giving citizens the effect of
their democratic choices or even in respecting what are historically states’
rights.” H.R. Rep. 104-664 at 43. Rather, they “are using the Congression-
al process as a platform to express their moral objection to people of the
same sex committing to each other . . . expressing love and mutual respon-

sibility for each other, and agreeing to provide for each other.” Id. at 43-44.

11 The leading national associations of psychological, psychiatric, and
marriage/family therapy professions confirm that “lesbian and gay parents
are as fit and capable as heterosexual parents, and their children are as
psychologically healthy and well-adjusted as children reared by heterosex-
ual parents.” Amicus Br. of Am. Psychological Ass’n et al. at 20, Perry v.
Brown, 639 F.3d 1153 (9th Cir. 2011) (No. 10-16696), 2010 WL 462257.
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Because no State had yet included gay and lesbian couples in its
marriage laws, Congress in 1996 was not confronted with just how disrup-
tive it would be for the federal government to override state marriage de-
terminations. Now, however, six States—Connecticut, Iowa, Massachu-
setts, New Hampshire, New York, and Vermont—and the District of Co-
lumbia allow same-sex couples to marry.!2 DOMA plainly interferes with
the ability of these States to ensure equal treatment for all of their mar-

ried citizens and to carry out their laws fully. See Commonwealth v. Dep’t

of Health & Human Servs., 698 F. Supp. 2d 234, 248 (D. Mass. 2010).

12 The New York legislature voted in June 2011 to allow gay and lesbian
couples to marry in that State. See Nicholas Confessore & Michael Barba-
ro, New York Allows Same-Sex Marriage, Becoming Largest State to Pass
Law, N.Y. Times, June 24, 2011, at Al. The District of Columbia, New
Hampshire, and Vermont passed enabling legislation in 2009. See N.H.
Rev. Stat. Ann. § 457:46 (2009); Vt. Stat. Ann. tit. 15, § 8 (2009); Wendy R.
Ginsberg, Cong. Research Serv., Federal Employee Benefits and Same-Sex
Partnerships 1 n.2 (2011). The state supreme courts in Connecticut, lowa,
and Massachusetts ruled that their constitutions require those states to
marry gay and lesbian couples. Kerrigan v. Comm’r of Pub. Health, 957
A.2d 407 (Conn. 2008); Varnum v. Brien, 763 N.W.2d 862 (Iowa 2009);
Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941 (Mass. 2003). The Con-
necticut legislature later codified that ruling (see An Act Implementing The
Guarantee of Equal Protection Under The Constitution of The State for
Same Sex Couples, S.B. 899, Jan. 2009 Leg. (Conn. 2009), available at
http://tinyurl.com/633h5ve)), and the Massachusetts legislature voted
overwhelmingly to defeat a proposed constitutional amendment that
would disallow marriage for same-sex couples (see Pam Belluck, Mass. Re-
jects Bill to Eliminate Gay Marriage, N.Y. Times, Sept. 15, 2005).
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Having now witnessed DOMA’s impact on state autonomy, many
Members who supported DOMA in 1996 have changed their minds about
the law’s legitimacy. For example, DOMA’s author, former Georgia Con-
gressman Bob Barr, has since concluded that “DOMA is neither meeting
the principles of federalism it was supposed to, nor is its impact limited to
federal law. In effect, DOMA’s language reflects one-way federalism: . . ..
the heterosexual definition of marriage for purposes of federal laws—
including, immigration, Social Security survivor rights and veteran’s bene-
fits—has become a de facto club used to limit, if not thwart, the ability of a
state to choose to recognize same-sex unions.” Bob Barr, No Defending the
Defense of Marriage Act, LA Times, Jan. 5, 2009.

As Mr. Barr’s statement acknowledges, DOMA’s intrusion into a
matter that Congress previously had left to the States contradicts core
values of federalism by conditioning federal respect on a State’s agreement
with Congress. In this light, DOMA is more naturally explained by a de-
sire to preclude marriage between same-sex couples than by any genuine
Interest in protecting state sovereignty.

D. Congress’s interest in conserving resources—an interest

likely undercut by DOMA—cannot come at the cost of
equal protection.

“[P]reserving scarce government resources’ was also advanced as

justification for DOMA. H.R. Rep. No. 104-664, at 18. But “a concern for
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the preservation of resources standing alone can hardly justify the classifi-
cation used in allocating those resources.” Plyler v. J. & R. Doe, 457 U.S.
202, 227 (1982). Even apart from that, the government’s own analyses
demonstrate that DOMA does not preserve governmental resources.

When considering the bill in 1996, Congress sought no information
about DOMA'’s actual effects on federal programs or the budget. Just one
paragraph in the House Report is devoted to the topic, and it incorrectly
presumes that providing federal benefits to same-sex spouses would
“plainly cost the federal government money.” H.R. Rep. 104-664, at 18. In
fact, it was not until nearly six months following DOMA’s enactment that
the General Accounting Office even produced a list of the provisions af-
fected by DOMA—identifying 1,049 laws. See U.S. General Accounting Of-
fice, Defense of Marriage Act, GAO/OGC-97-16, at 2 (Jan. 31, 1997), avail-
able at http://tinyurl.com/4rj2s.13 A 2004 follow-up GAO report requested
by Senate Majority Leader Bill Frist, revised that number upward, to a to-

tal of 1,138 federal laws. Letter from Dayna K. Shah, GAO Assoc. General

13- A footnote in the House Report referred to a “partial list of federal gov-
ernment programs that might be affected by state recognition of same-sex
‘marriage” prepared by the Congressional Research Service at the request
of Representative Tom DeLay, but noted that the Committee did not “un-
dertake[] an exhaustive examination of those benefits.” H.R. Rep. No. 104-
664, at 18 & n.60.
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Counsel, to Hon. Bill Frist, Senate Majority Leader (Jan. 23, 2004), avail-
able at http://tinyurl.com/215t6v.

Had Congress elected to obtain this information before it passed
DOMA, it might have recognized what the Congressional Budget Office
has since made clear: that federal recognition of married gay and lesbian
couples would not cost the federal government any money, and likely
would improve the federal balance sheet. U.S. Congressional Budget Of-
fice, The Potential Budgetary Impact of Recognizing Same-Sex Marriages,
June 21, 2004, available at http://tinyurl.com/5gfwbf.14 Other studies

project similar net-positive effects on state budgets.1>

14 BLAG largely dismisses this report as “implausible,” BLAG Br. 44,
n.12, but Congress, in law, by rule, and in practice, has long relied on CBO
to prepare cost estimates of legislation and other economic and budgetary
analyses. See, e.g., 2 U.S.C. § 653 (requiring CBO cost estimates for bills);
House Manual § 840, Rule XIII, cl. 3(c)(3) (112th Cong.) (requiring CBO
estimates in committee reports).

15 One study found that allowing same-sex couples to marry in California
would have a positive impact on the state budget. M.V. Lee Badgett & R.
Bradley Sears, Putting A Price on Equality? The Impact of Same-Sex Mar-
riage on California’s Budget, 16 Stan. L. & Pol’y Rev. 197 (2005). Another
study concluded that Connecticut would save at least $3 million, and per-
haps as much as $13 million, per year if same-sex couples could marry. M.
V. Lee Badgett et al., Counting on Couples: Fiscal Savings from Allowing
Same-Sex Couples To Marry in Connecticut, The Williams Institute (Mar.
2005), available at http://tinyurl.com/3layzh9. A third study found New
Jersey could save over $55 million each year if gay couples were permitted
to marry. R. Bradley Sears & Suzanne Goldberg, Supporting Families,
Saving Funds: A Fiscal Analysis Of New Jersey’s Family Equality Act, The
Williams Institute (Nov. 2003), available at http://tinyurl.com/3kutbuk.
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Even if one looks narrowly at a specific program where there might
seem to be some financial cost to treating same-sex partners equally under
federal law, those costs are minimal and far outweighed by other benefits.
The Director of the U.S. Office of Personnel Management, for example, tes-
tified before Congress in favor of extending benefits to federal employees’
same-sex partners. He explained that the cost of adding health insurance
and survivor benefits for federal workers and federal retirees would be
“negligible”—about $56 million in 2010, or about 0.2% of the entire cost of
federal employee health insurance. By contrast, the current policy “direct-
ly undermines the Federal Government’s ability to recruit and retain the
nation’s best workers.” See Berry Statement.

Of course, the inability to include one’s legal spouse on family health
Insurance also creates the risk that a spouse will be uninsured or underin-
sured, which harms the physical and financial health of families and the
Nation. See Gill, No. 1:09-cv-10309, Dkts. 29-43, 45.

E. The reasons invented in response to litigation also do
not justify Section 3.

Going beyond the reasons cited in the official House report, BLAG
contends that DOMA is justified by a federal interest in promoting “consis-
tency” in eligibility for federal benefits. But disunity in state marriage

laws and any corresponding inconsistency in the administration of federal
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marriage-based benefits were not new phenomena in 1996, nor do they
provide a credible or legitimate justification for Section 3.

Marriage eligibility rules have varied significantly from State-to-
State over the years, with important differences—including age and con-
sanguinity restrictions and the fact that some jurisdictions now allow
same-sex couples to marry—continuing to this day. BLAG asserts that
marriage of gay and lesbian couples poses new challenges because these
couples may not be recognized as married in a State where they reside.
But this is a prospect that has always existed by virtue of the fact that
each State sets its own marriage rules. For example, during a time when
some States imposed race-based restrictions in their marriage laws, the
federal government used choice-of-law rules to accommodate differing
state marriage policies and determine marital status for purposes of fed-
eral law. See 20 C.F.R. § 404.1101 (Supp. 1952). Congress has never before
created a restrictive federal definition of marriage or weighed in on policy
differences among the States. It is not credible to claim an interest in
“consistency” in an effort justify doing so only when it comes to the treat-
ment of lesbians and gay men.

The benefits at issue are marriage-based, making marital status—
not the sexual orientation of spouses—the relevant distinguishing charac-

teristic. Gill, 699 F. Supp. 2d at 394-95. BLAG’s rationale substitutes a de-
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sire to treat all gay men and lesbians (whether married or not) alike and
less favorably over Congress’s obligation to treat similarly situated parties
alike. Married same-sex and different-sex couples are similarly situated
with regard to federal marriage-based benefits, and the Constitution re-
quires Congress to treat them with equal regard.
CONCLUSION

Prior to DOMA, Congress achieved its legitimate federal interests in
promoting the welfare of American families by working cooperatively with
the States and respecting state marriage determinations. Congress’s radi-
cal departure from that federalist practice was a mistake; because Section
3 violates the Fifth Amendment’s equal protection guarantee, it is also un-

constitutional. The decision below should be affirmed.
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